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Case Number:  BA-20100012/ZA-20100036 

Board of Adjustment Hearing Date: July 7, 2010 

  
  

 

 

 

 

  

Appellant: Karen Diane Teys 
  1464 Lexington Avenue  
  San Mateo, CA 94402 
 
Agent:  Thomas Smidt III 
  4811-A Hardware Dr. NE, Suite 4
  Albuquerque, NM  87109 
 
Applicant: Barbara A. Ferguson 

234 Camino Ocho SW 
Albuquerque, NM  87105 

 
Agent:  N/A 

 
 
 
Site Location: 234 Camino Ocho SW 

 
Zone Designation: M-H Mobile Home & Single-

Family Residential 
 

Recommendation: Denial 

Summary:  This is an appeal of the Zoning Administrator’s approval of a conditional use permit to 
allow a nonprofit animal facility.  The appellant indicates that the original applicant, 
Barbara Ferguson, was not authorized to make the proposal.  Consequently, the 
appellant is requesting that the conditional use be revoked. 

 

 

 
Staff Contact: Brennon Williams, Zoning Administrator 

Attachments:  1. Appeal application 

2. Notice of Decision (April 20, 2010) 
3. Original application with provided site plan 
4. Agency comments for ZA application 

5. Aerial photograph, zone atlas page  

  



BA-20100012/ZA-20100036 
Thomas Smidt III, Tax, Estate & Business Law, Ltd., agent for Karen Diane Teys, Trustee, 
Barbara A. Ferguson Trust, appeals the Zoning Administrator’s approval for a conditional use to 
allow a nonprofit animal facility on Tract 3B2A1A1A2, MRGCD Map #54, located at 234 Camino 
Ocho SW, zoned M-H, and containing approximately .363 acres. (R-13) (Original request 
submitted by Barbara A. Ferguson) 

 
BACKGROUND 
The Request 
The appellant is requesting that conditional use approval to allow a nonprofit animal facility be rescinded.  
Material submitted for the original request indicated that the proposed project would house up to ten dogs, all 
spayed or neutered, in one of several fenced-off areas on the site. 
 
The Property 

The subject site is located at 234 Camino Ocho SW, zoned M-H, and is approximately .363 acres in area.  The 
property is currently developed with a single-family dwelling unit. 
 
The Hearing 

The request was presented at the Zoning Administration hearing held on April 13, 2010.  Barbara Ferguson 
and Bonnie Howard presented the request.  Ms. Ferguson testified that she was seeking approval for ten dogs 
to remain on the property.  The animals, including Chihuahuas, Border Collies, and mixed breeds, were kept 
within the site by a perimeter fence.  All of the dogs were either spayed or neutered, and related approvals and 
pet licenses from the Animal Control Office had been secured.  Ms. Howard indicated that the county had 
required a court appearance back in February for a complaint that one of the dogs bit an area neighbor, but 
when the complainant failed to attend the hearing, the complaint was dismissed. 
 
Jose Roybal, a neighbor, appeared at the hearing in opposition to the request.  Mr. Roybal stated that his 
appearance was on behalf of “Ms. Teys”, the reported rightful owner of the property, and that Ms. Ferguson did 
not have the consent of Ms. Teys to make the conditional use proposal.  Upon rebuttal, Ms. Ferguson testified 
that she did posses authorization to make the request, and that the ownership of the property – a trust – had 
been previously addressed by the courts. 
  
The Decision 
The Zoning Administrator approved the request based on findings that the nonprofit animal facility met the 
criteria for approval as outlined in the zoning ordinance.  As the property provided sufficient area for 
development to meet setback and separation requirements, it was determined that the property was of 
adequate size and shape.  Similarly, the overall area of the site allowed for sufficient ingress and egress for 
vehicular access.  Finally, as an enumerated use in the M-H zone, the keeping of up to ten dogs under the 
allowances of a nonprofit animal facility was determined to be consistent with the character of the area and 
harmonious with the existing activities in the neighborhood.      
 
APPLICABLE REGULATIONS 
Comprehensive Zoning Ordinance of Bernalillo County. 
Section 11. M-H Mobile Home and Single-Family Residential Zone. 
 
A. The regulations set forth in this section or set forth elsewhere in this ordinance, when referred to in this 

section, are the regulations in the M-H Mobile Home and Single-Family Residential Zone. The purpose of 
this zone is to provide for development of subdivisions or groups of contiguous parcels of land having a 
minimum total area of five acres or more, with a mixture of mobile homes and single-family residences on 
individual lots. 

 
B. Use Regulations. A building or premises shall be used only for the following purposes: 

1. Prohibited Uses.  The following uses are prohibited in this zone: 
a. The open storage of inoperative vehicles or auto parts; 
b. The open storage of trash or junk; 
c. The open storage of large appliances; 



d. Any use not designated a permissive use or conditional use in this zone, unless otherwise 
authorized by this Code; or 

e. Any use not recognized as customarily incidental to a permitted use in this zone. 
 

2. Permissive Uses: 
a. Any Permissive Use permitted in the R-1 Residential Zone. 
b. One mobile home having a length of 40 feet or more per lot provided no other residence is located 

on the same lot. 
 
3. Conditional Uses. The following uses may be permitted if approved by the Zoning Administrator in 

accordance with the procedures and under the conditions set out in the Administrative Section of this 
ordinance with additional requirements deemed necessary to safeguard the best interest of the 
adjoining property, neighborhood and the community. 
a. Any Conditional Use permitted in the R-1 Residential Zone. 
b. One mobile home for a three-year period in addition to an existing single-family dwelling or mobile 

home on a lot, provided it complies with the following requirements: 
(1) The mobile home may be used only by members of the immediate family for the purpose of 

providing assistance to those members of the family who are elderly, ill, or mentally or physically 
disabled as attested by a licensed physician. 

(2) The mobile home shall be connected to water and sewage disposal facilities approved by the 
Department of Environmental Health. 

(3) The mobile home must be placed on the property in conformance with the setback requirements 
and located at least 15 feet from any structures on the same or on adjoining property. 

(4) Placement of a mobile home on the property will not seriously conflict with the character of the 
area or be detrimental to the values of surrounding properties. 

 
C. Height Regulations. Buildings and structures shall not exceed 26 feet or 21/2 stories in height, except as 

provided in The Supplementary Height and Area Regulation Section of this ordinance. 
 
D. Area Regulations: 

1. Minimum Lot Area and Lot Width. Every lot shall have a minimum area of not less than three-quarters 
[of an] acre and a minimum lot width of 60 feet, except that where community water and sewer facilities 
are available, the lot area may be decreased to 8,000 square feet if located in the Developing, 
Established or Central Urban Areas, or 14,520 square feet if located in the Semi-Urban Area of the 
Albuquerque/Bernalillo County Comprehensive Plan. 

2. Front Yard: 
a. There shall be a front yard having a depth of not less than 20 feet, except as provided in the 

Supplementary Height and Area Regulation Section of this ordinance. 
b. Where lots have double frontage, the required front yard shall be provided on both streets. 
 

3. Side Yard: 
a. Except as hereinafter provided in the following paragraph and in the Supplementary Height and 

Area Regulation Section of this ordinance, there shall be a side yard on both sides of a building the 
aggregate width of which shall be not less than 14 feet; provided, however, that neither such yard 
shall be less than six feet in width. 

b. Wherever a lot of record, at the effective date of this ordinance, has a width of less than 60 feet, 
each side yard may be reduced to a width of not less than ten percent of the width of the lot, but in 
no instance shall it be less than three feet. 

c. On any lot occupied by a mobile home there shall be a side yard on each side of the mobile home 
of 15 feet in width, and in no instance shall a mobile home be located nearer than 15 feet to an 
accessory building. 

 
4. Rear Yard. Except as hereinafter provided in the Supplementary Height and Area Regulation Section of 

this ordinance, there shall be a rear yard having a depth of not less than 15 feet. 
 



E. Parking Requirements. Off-street parking for all uses must be provided in accordance with the regulations 
set forth in the Off-street Parking, Loading and Unloading Regulations Section of this ordinance. 

 
Section 9.B. R-1 Single-Family Residential Zone. Use Regulations.  
 

3. Conditional Uses. The following uses may be permitted if approved by the Zoning Administrator in 
accordance with the procedures and under the conditions set out in the administrative Section of this 
ordinance with additional requirements deemed necessary to safeguard the best interest of the 
adjoining property, neighborhood and the community. 
a. Accessory building or structure in excess of 600 square feet in area and incidental to the uses listed 

under Section 7.B.1. and 7.B.2. 
b. Amateur Radio Antenna/Tower 65 to 100 feet as measured from grade. 
c. Church and incidental facilities. 
d. School. 
e. Day Care Center. 
f. Family Day Care Home. 
g. Temporary festivals, circuses, carnivals or activities in a tent, provided that the use or activity meets 

the following requirements: 
(1) The minimum lot size per use or activity shall be five acres. 
(2) All required parking shall be located on the same site with the activity or use. 
(3) The use or activity shall be at least two miles from the nearest conforming residential use. 
(4) Prior approval of the proposed use or activity must be obtained from the County Sheriff, County 

Fire Department, County Environmental Health, County Public Works, City of Albuquerque Air 
Pollution Control, and Albuquerque Metropolitan Arroyo Flood Control Authority or their 
authorized representative. 

(5) The hours of operation, shall be between 6:00 a.m. and 8:00 p.m. This includes the time of 
erection and dismantling. 

(6) The use or activity shall be limited to three days in one calendar year. 
(7) No permanent structures shall be erected. 
(8) Temporary fencing may be erected, and shall be removed within 24 hours after the activity. 

h. Real estate sales office and real estate signs exceeding the limitations in Subsection 8.B.(1).f. 
above in connection with a specific development for a period of not more than two years. 

i. Recreational facility (nonprofit) such as swimming pools or tennis clubs on sites containing not less 
than one acre. 

j. Temporary storage building or yard for equipment, material or activity incidental to a specific 
construction project but not to exceed one year, unless the time is extended by the Zoning 
Administrator. 

k. Mobile home used as a dwelling (with connections to any utilities) during construction of a dwelling 
on the same premises, provided such use shall be limited to a maximum period of 24 months. 

l. One mobile home for a three-year period in addition to an existing single-family dwelling or mobile 
home on a lot provided it complies with the following requirements: 
(1) The mobile home may be used only by members of the immediate family for the purpose of 

providing assistance to those members of the family who are elderly, ill, mentally or physically 
disabled as attested by a licensed physician. 

(2) The mobile home shall be connected to water and sewage disposal facilities approved by the 
Department of Environmental Health. 

(3) The mobile home must be placed on the property in conformance with the setback requirements 
and located at least 15 feet from any structures on the same or on adjoining property. 

(4) Placement of a mobile home on the property will not seriously conflict with the character of the 
area or be detrimental to the values of surrounding properties. 

m. Nonprofit animal facility. 
n. Park. 
o. Home occupation where the business includes visits to the site from clients, customers, patients, 

patrons, or similar individuals.  Such home occupations may allow for employment of one non-
family member and may be approved for a period of time not to exceed three years. 

 



Section 24.A.2. Administration. Zoning Administrator. Powers and Duties.  
i. Investigate all applications for conditional use permits authorized in this ordinance, and grant such 

applications if he finds: 
(1) The at the site for the proposed use is adequate in size and shape to accommodate such use, 

and all yards, open spaces, wall and fences, parking, loading, landscaping and other features 
required by this ordinance to adjust such use to the land use pattern in the neighborhood. 

(2) That the site for the proposed use can be developed in such a manner that undue traffic 
congestion or hazards will not be created. 

(3) That the proposed use will have no adverse effect on the neighborhood or seriously conflict with 
the character of the area. 

(4) That any conditions are deemed necessary to protect the public health, safety, and general 
welfare.  Such conditions may include requirements relative to: 
(a) Open space and buffers. 
(b) Walls and fences. 
(c) Surfacing of parking areas. 
(d) Location of points of vehicular egress or ingress. 
(e) Signs. 
(f) Landscaping and maintenance thereof. 
(g) Noise, vibration, odor and health hazards. 
(h) Such other conditions as will make possible the development of the county in an orderly, 

efficient manner, and in conformity with the intended purpose of this ordinance. 
  
Agency Comments 

Comments received for this request from the Bernalillo County Environmental Health Office stated that a 
variance to the separation distance between the domestic drinking well and animal pens on the property was 
necessary; that the applicant would be required to submit plans for the handling and disposal of waste, the 
control of vectors, and odor control; and that the activity must remain in compliance with the county’s noise 
ordinance. 
 
 
INFORMATION SUBMITTED FOR THE APPEAL 

The appellant indicates the basis for the appeal is that Ms. Ferguson misrepresented herself as rightful owner 
of the subject site, and consequently, did not have the legal authority to make the application or take 
advantage of the conditional use allowances as approved by the county.  
 
Analysis Summary 

 
CRITERIA APPEAL INFORMATION STAFF ANALYSIS 

Property is adequate in size & shape? 
 

- This issue has not been 
addressed in the materials 
provided for the appeal. 

 

- The existing 120,000 sq. ft. lot is 
sufficient to easily accommodate 
the existing dwelling unit and the 
proposed keeping of up to 10 dogs. 

- The site plan provided with the 
original application shows that the 
existing house meets all applicable 
setback standards as required by 
the ordinance. 

- The perimeter fencing will help to 
reduce the occurrence of animals 
roaming throughout the 
neighborhood.  
 

Property can be developed to avoid 
traffic congestion/hazards? 

- This issue has not been 
addressed in the materials 
provided for the appeal. 

 

- Although additional traffic to and 
from the property was not reported 
or expected to occur in connection 
with the approved conditional use, 
the property’s location on a corner 
helps to ensure that undue 



congestion or hazards will not be 
created.  

 

Use will not be detrimental to 
surrounding properties? 

- This issue has not been 
addressed in the materials 
provided for the appeal. 

 

- As an enumerated use in the M-H 
zone, the lawful operation of this 
activity is consistent with the intent 
and allowances of the ordinance.  
 

   

 
 
CONCLUSION 

The Zoning Ordinance authorizes the Board of Adjustment to hear and determine appeals from the decisions 
of the Zoning Administrator in approving applications for conditional use permits authorized by the ordinance 
(Sec. 24.B.3.b.).  However, the issue central to this appeal is not based on the criteria, but rather of a reported 
discrepancy over ownership and authorization.  This is certainly germane to the interaction between the 
applicant and appellant, but is clearly outside the jurisdiction of the county when making judgment for a 
conditional use request. 
 
Established policy and practice at all levels of the public hearing process has shown that the county often 
makes attempts and concessions prior to a final determination to allow all parties additional opportunity to 
meet, discuss, and undertake efforts to resolve their differences.  The board may choose to defer this matter to 
a later date to allow this to occur, but based on the information submitted, staff recommends the following:   
 
 
RECOMMENDATION 
Denial of BA-20100012/ZA-20100036, thereby upholding the previous decision of the Zoning Administrator. 
 
 
 
Brennon Williams 
Zoning Administrator 

 


